TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw
journal and (2) is not binding precedent of the Board.
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DECI S| ON ON APPEAL

! Application for patent filed April 22, 1993. According
to appellants, this application is a continuation-in-part of
Application No. 07/890,863, filed June 1, 1992, now U.S.

Patent No. 5,352,611, issued Cctober 4, 1994.
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This is an appeal fromthe final rejection of clains 1-5.
Claim6, the other claimremaining in the present application,
has been allowed by the examner. Caim1 is illustrative:

1. A system for sanpling and determ ning presence of certain
contam nants including nitrogen containing conpounds and
aromati ¢ hydrocarbons in itenms noving seriatimpast a test
station conprising:

means for directing fluid into proximty with said item
as it reaches said test station to displace vapors of
cont am nant s;

nmeans for evacuating a sanple of vapors so displaced from
the itemby the fluid by applying suction thereto;

nmeans for splitting the evacuated sanple into first and
second portions;

a chem | um nescence detector for analyzing the first
portion of the sanple to determ ne presence or absence of
contam nants of nitrogen containing conpounds;

said chem | um nescence detector including,

means for heating the first portion of the sanple
evacuat ed;

means for m xing the heated sanple portion wth
ozone to cause a chemcal reaction therewith in order to
generate chem | um nescence of the reactants; and

means for optically analyzing said chem | um nescence
to determ ne the presence or absence of said certain
cont am nant s;

nmeans for illumnating the second portion of the sanple
with radiant energy to generate fluorescence in the sanple;
and
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nmeans for anal yzing said fluorescence to determ ne

presence or absence of aromatic hydrocarbon contam nants in
the sanpl e

The exam ner relies upon the follow ng references as

evi dence of obvi ousness:

Bruening et al. (Bruening) 4,193, 963 Mar. 18,
Tanaka et al. (Tanaka) 4,469, 946 Sep. 4,
Thomas 4,541, 269 Sep. 17,
Tsuj i 4,705, 669 Nov. 10,

1980
1984
1985
1987

Appel l ants' claimed invention is directed to a system and

met hod for sanpling and determ ning the presence of nitrogen-

contai ning and aronmatic contam nants in itenms such as

containers. The systementails a neans for directing fluid,

such

as air, into the proximty of the itemto displace vapors

of the contam nants. According to appell ants:

It is a discovery of the present invention that if
one doesn't first direct fluid jets at itens such as
bottles, flaked plastic material or the |ike noving
al ong a conveyor that the processing speed is
substan-tially sl owed because it would be necessary,
when applying suction alone to the itemat the test
station, to apply that suction for nuch | onger
periods of tinme in order to get a sufficient |evel

of gas to create a neani ngful sanple signal. [Page
3 of principal brief].

In addition, the claimed system enpl oys the conbination of a

chem | um nescence detector and a pul sed fluorescence detector
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the fornmer to detect nitrogen-containing conpounds and the
| atter for detecting aromatic hydrocarbons.

Appel l ants submt at page 5 of the principal brief that
appealed clains 1, 2, 4 and 5 may be grouped toget her whereas
claim3 should be separately considered on its own nerits.
Accordingly, appealed clains 1, 2, 4 and 5 stand or fal
t oget her.

Appeal ed clains 1 and 5 stand rejected under 35 U S. C
8§ 103 as being unpatentabl e over Myers in view of Bruening,
Tsuji and Thomas. Cdains 2-4 stand rejected under 35 U S. C
8§ 103 as being unpatentabl e over the stated conbination of
references in further view of Tanaka.

We have carefully considered the respective positions
advanced by appellants and the examner. 1In so doing, we find
oursel ves in conplete agreenent with the exam ner that the
cl ai med subject nmatter woul d have been obvious to one of
ordinary skill in the art in view of the applied prior art.
Accordingly, we will sustain the examner's rejections for the
reasons set forth in the Answer, which we incorporate herein,

and we add the followng primarily for enphasis.
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At the outset, since, with the exception of claim3, al
the appealed clains stand or fall together, we will limt our
di scussion to the exam ner's rejection of claim1.

We concur with the exam ner that the system defined by
claim1 on appeal would have been obvious to one of ordinary
skill in the art in view of the collective teachings of Mers,

Bruening, Tsuji and Thomas. In re Keller, 642 F.2d 413, 426,

208 USPQ 871, 882 (CCPA 1981). As explained by the exam ner,
Myers, |ike appellants, discloses a system for sanpling and
determ ning the presence of nitrogen-containing and aromatic
contaminants in itenms, such as bottles, by directing fluid
into the itemto displace vapors of the contam nants and,
subsequent |y, evacuating a sanple of the displaced vapors for
anal ytical testing. Wile Myers does not disclose the clained
"means for splitting the evacuated sanple into first and
second portions,"” we agree with the examner that it woul d
have been obvi ous for one of ordinary skill in the art to do
so in view of the Tsuji disclosure, which specifically teaches
a means for dividing the flow of a sanple gas into a plurality
of sanples for detection and analysis. Also, although Mers

di scl oses the use of various ionization techniques to detect,
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inter alia, nitrogen-containing and aromatic volatile
contam nants, Bruening evidences that it was known in the art
to enploy the claimed chem | um nescence anal ysis to detect
ni trogen-contai ni ng contam nants, and Thomas di scl oses the use
of appellants' means for fluorescent analysis to determ ne the
presence of aromatic hydrocarbon contam nants. Consequently,
we are persuaded that one of ordinary skill in the art would
have found it obvious to enploy the known detection systens of
Brueni ng and Thomas to test separate sanple streans for the
presence of nitrogen-containing conpounds and aronatic
hydr ocar bon conpounds, respectively, in one conbi ned system
W note that appellants have not presented any objective
evi dence which establishes that the clained system conprising
a conbi nati on of known anal ytical systens, produces any
unexpected result.

Appel l ants set forth the follow ng argunent at page 6 of
the principal brief:

The Exam ner al so takes the position that a second

sanpl e cl oud egresses fromthe container sidewalls

and the bottom thereof and that this egression of

vol atiles is caused by the original injection of

fluid which purged the beverage volatiles fromthe

container. It is respectfully submtted that this

is a distorted interpretation of the operation of
the Myers nethod and apparatus. It is sinply
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incorrect to conclude that the materials which

egress fromthe sidewalls of the containers in

Myers, nanely, the volatiles which the Exam ner

characterizes as a second sanple cloud, are in any

way generated by the injection of fluid. There are

two separate steps in Myers. In the first step

beverage volatiles are renoved by the injection of

the fluid into the container; and in a second

separate step sanple volatiles egress fromthe

sidewal I s of the container and are anal yzed.

Wiile we essentially agree with appellants' description
of the Myers process, we also agree with the exam ner that the
rel evant neans defined in appealed claim1l "read on" the Mers
process. Wien we inpart to the claimlanguage its broadest
reasonabl e interpretation, we concur with the exam ner that
Myers' fluid injection into the container neets the clained
"means for directing fluid into proximty with said item.
to di spl ace vapors of contam nants" by initially renoving al
vol atiles within the container such that "the volatiles from
the contam nant residue are again rel eased" (colum 2, lines
23-25). Furthernore, Myers' disclosure of a vacuumto draw a
sanple of the released volatiles neets the clainmed "neans for
evacuating a sanple of vapors so displaced . . . by applying
suction thereto.”

Hence, we find the exam ner's position to be reasonabl e that

Myers' neans for directing fluid effects the displacenent of
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vapors of contam nants that are evacuated as a sanple by the
application of suction. Mreover, we are convinced that it
woul d have been a matter of obviousness for one of ordinary
skill in the art to analyze the initial volatiles driven off
by Myers with the expectation that the presence of volatiles
derived from beverage residue woul d have to be taken into
account. W observe that appealed claim1l1 is sufficiently
broad to enconpass systens wherein the sanple of vapors

subj ected to analysis conprises both volatiles derived from
t he beverage residue and volatiles derived from nitrogen-
cont ai ni ng and aronmati c contam nants.

Appel l ants al so contend that "the sanpling in the Mers
systemis not continuous or rapid . . ." (page 7 of principa
brief). However, as correctly pointed out by the exam ner,
appel l ants' argunent is not gernmane to the clained subject
matter inasnuch as appeal ed claim1l does not Decenber 15, 1998m
as continuous or as having any specific speed of operation.

Regardi ng separately argued claim3 which recites a first
filter for selectively passing radiation of about 205
nanoneters into the cell, and a second filter for selectively

passi ng fluorescent radiati on of about 320 nanoneters fromthe
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cell to a photodetector, appellants have not refuted the

exam ner's factual determ nation that Tanaka teaches as nuch
at colum 2, lines

15-60 (see page 6 of Answer, first full paragraph). |ndeed,
we find no substantive di scussion of Tanaka in appellants
principal and reply briefs on appeal. |In addition, we find
appel l ants' di scussion of Thonas with respect to claim3 to be
adequately answered by the exam ner in the paragraph bridging
pages 8 and 9 of her Answer.

As a final point, we enphasize that appellants base no
argunment upon obj ective evi dence of nonobvi ousness, such as
unexpected results.

In conclusion, based on the foregoing, the exanm ner's

decision rejecting the appealed clains is affirned.
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No tinme period for taking any subsequent action in
connection with this appeal may be extended under
37 CFR 8§ 1.136(a).

AFFI RMED

M CHAEL SOFOCLEQUS
Adm ni strative Patent Judge

EDWARD C. KI M.I N
Adm ni strative Patent Judge

BOARD OF PATENT
APPEALS AND
| NTERFERENCES

CAMERON WEI FFENBACH
Adm ni strative Patent Judge
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Birch, Stewart, Kolasch & Birch
P. O Box 747

Fal | s Church, VA 22040-0747
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